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Durable Power of Attorney – Controlling What You Can If 

Incapacity Strikes  
 

Today we focus on one of the common “tools” in your estate planning kit for dealing with possible issues of incapacity.  If 

you are reviewing your estate plans, or simply covering the “what-ifs” with your family, here are a few options to consider 

regarding this important financial planning technique. David Stubblefield, Senior Financial Planner at The Commerce Trust 

Company, takes a moment to discuss why it’s best to think ahead. 

 

Q. I am reviewing my estate planning needs and it’s been suggested that I have a durable power of attorney 

set up in advance.  What is a durable power of attorney? 

 

A.  There are several types of “power of attorneys,” but we will focus on the most robust, the durable power of 

attorney.  A durable power of attorney grants another person the legal authority to act on your behalf in a general 

or limited capacity.  The general and limited distinctions are important to understand.  A general durable power of 

attorney gives the person you choose, also known as the agent, the power to manage all of your assets and 

financial affairs while you are alive.  A limited power of attorney, on the other hand, allows you to give only 

specific powers to the agent, such as selling property, investing assets or making healthcare decisions.   

 

Q. Regarding healthcare decisions, is there a special power of attorney document? 

 

A.  Yes, it’s the healthcare power of attorney, which is one of the limited power of attorney documents.  This 

document prevents family conflicts and possible court intervention should you become unable to make your own 

healthcare decisions or express your medical treatment preferences.  If your condition changes, you can revoke 

the appointee’s privilege at any time.  Parents of college-aged children at out-of-state schools also find the 

healthcare power of attorney helpful if a medical emergency arises. 
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Q. What do most people use the power of attorney for? 

 

A. The main reason to put a power of attorney in place as we get older is to help your family reduce any financial 

vulnerability that might arise if you become incapacitated and can’t handle your own business affairs.  

“Incapacitated” is defined as loss of mental competency, which prevents you from entering into contracts of any 

kind.  You can preempt an unwanted lapse in your financial affairs by thinking ahead. 

 

Q. Who typically serves as a power of attorney? 

 

A. Your choice of agent is critical.  Besides the obvious in retaining a capable person you can trust, you might 

prefer someone who is philosophically aligned with your perspective on handling assets and property.  Ideally, 

people choose agents who may be younger in age than themselves, people who would likely welcome the 

assignment, usually a spouse, son or daughter, or other close relative who is financially stable in their own right.  

However, your chosen agent can be anyone as long as they have attained the age of majority in your state.  It’s 

also wise to name a successor agent or two in case someone is unable or unwilling to serve when needed for your 

power of attorney. 

 

Q.  Seems like the power of attorney grants absolute control over my business affairs if I am incapacitated.  

What if my incapacity is temporary and I recover?  

 

A.  You are correct, a power of attorney is a serious responsibility for the agent when it has to be invoked.  But 

remember that the appointment may be for a set period of time and can be revoked by you at any time, providing 

you still have the legal capacity to do so.  A power of attorney always ends at death. 

 

Q.  What would happen if I did not set up a power of attorney?  

 

A.  Unless you have formally designated someone to carry on your financial affairs, a family member or friend 

will have to ask the court to appoint a guardian. This procedure can potentially be a hardship for your family.  It 

is open to public scrutiny and can be embarrassing to have your infirmities disclosed to others.  On top of this, it 

is certainly time-consuming and expensive.  The court-appointed guardian may not even have the same robust 

powers as your duly appointed agent would have had. 

 

Q.  How hard is it to get a power of attorney document set up?  

 

A.  Not hard at all.  It is usually more efficient to arrange your power of attorney at the same time you do your 

other estate planning.  By itself, a durable power of attorney is usually only a two- or three-page document. You 

may be able to order a standard template form online from your state government website or purchase a fill-in-

the-blank form at a business office or stationery store. If not, your state may publish a printed form in its statute 

books that you can copy.  If you choose to contact a local estate planning attorney, the fee for drawing up a 

durable power of attorney would be nominal.  You may have to have your signature notarized depending upon 

your state of residency. 



 

  

 

Q.  Where should I keep the paperwork?  

 

A.  If you retained an attorney, keep a copy on file with him or her, one in a safe place at your residence, one with 

your insurance rep and one with your agent.  Communicate to family members who your designated agent is and 

make sure the agent is willing to serve. That way the transition made to having your agent pay bills, write checks, 

make deposits, sell assets, sign your tax returns, or otherwise conduct business, will be less contentious. 

Takeaways 

 

 Your choice of agent is critical. 

 Not having a power of attorney can undermine your financial, tax, and estate planning strategies. 

 A power of attorney by itself is not a replacement for other estate planning documents. 

 Having a durable power of attorney before a major medical operation is prudent. 

 

 

 
This 2017 commentary is a special report designed to provide general information for Commerce Brokerage clients. This 

summary is intended to provide general information only and is reflective of the opinions of The Commerce Trust Company’s 

Financial Advisory Services Group. 

 

The Commerce Trust Company is a division of Commerce Bank. Commerce Brokerage Services, Inc., member FINRA and 

SIPC, and an SEC registered investment advisor, is a subsidiary of Commerce Bank.   

 

This material is not a recommendation of any particular security, is not based on any particular financial situation or needs, 

and is not intended to replace the advice of a qualified attorney, tax advisor or investment professional.  The information in 

this commentary should not be construed as an individual recommendation of any kind.  Strategies discussed here in a 

general manner may not be appropriate for everyone. 

 

Diversification does not guarantee a profit or protect against all risk. Past performance is no guarantee of future results, and 

the opinions and other information in the investment commentary are as of May 4, 2017.   

 

Commerce does not provide tax advice or legal advice to customers. Consult a tax specialist regarding tax implications related 

to any product and specific financial situations.  Data contained herein from third-party providers is obtained from what are 

considered reliable sources. However, its accuracy, completeness or reliability cannot be guaranteed. All expressions of 

opinion are subject to change without notice depending upon worldwide market, economic or political conditions. 
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